UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


HAROLD WEIS BERG 
Route 8 

Frederick, Maryland 
Plaintiff 

V. 

U.S. DEPARTMENT OF JUSTICE 
10th & Constitution Ave., N.W. 
Washington, D. C. 

Defendant 


Civil Action No. 


complaint 
(Pursuant to Public Law 89-487; 5 U.S.C. 552) 

1. Plaintiff brings this action under Public Law 
89-487; 5 U.S.C. 552. 

2. Plaintiff is a professional writer, living and 
working in Frederick County, near the city of Frederick, in the 
State of Maryland. Plaintiff has published a number of books 
dealing with political assassinations and currently is devoting 
his full time efforts to researching and writing additional 
books on this same subject. 

3. Defendant is the U.S. Department of Justice. 

4. Spectographic analysis is a common and simple 
method making possible the study of objects in even miniscule 


Page 1 


quantities, so that their precise composition may be discovered 
and compared. 


5. When bullets and fragments thereof are studied 
spectographically, it is possible to make a definite determinati 
that all of the bullets and fragments came from one particular 
batch made by one particular manufacturer or they did not. 

6. After the assassination of President John F. Kennedy 
in Dallas on November 22, 1963, the Federal Bureau of Investiga- 
tion, a subordinate branch of the defendant Department of Justice, 
spectographically analyzed and compared the following items: 

a) the bullet found on the stretcher of either 
President Kennedy or Governor John Cormally of Texas 
(Identified as Exhibit 399 of the President’s Cofraaissi|on 
on the Assassination of President Kennedy, hereafter 
referred to as the Warren Commission) ; 

b) bullet fragment from front seat cushion of 
the President’s limousine* 

c) bullet fragment from beside front seat; 

d) metal fragments from the President’s head; 

e) metal fragment from the arm of Governor 
Connally; 

f) three metal fragments recovered from rear 
floor board carpet of limousine; 

g) metal scrapings from inside surface of wind- 
shield of limousine; and 
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h) metal scrapings from curb in Dealey Plaza 
which was struck by bullet or fragment. 


7. The spectographic analyses were made by FBI SpeciaL 
Agent John F. Gallagher. 


8. Even though Mr. Gallagher testified in deposition 
form before the Warren Commission, he was asked no questions about 
the spectographic analyses made of the bullets and metal fragments. 
(Hearings Before The Warren Commission, Vol. XV, pp.. 746-52). 

9. The testimony re the said analyses was given by 
another FBI Special Agent, Robert A. Frazer. (Hearings Before tha 
Warren Commission, Vol. V, pp. 58-74). 


10. At page 74 of his testimony, Mr. Frazer said that 
the bullets and fragments listed in paragraph 6, supra , were 
"similar in metallic composition" but refused to say that they w 
identical.' 


11. it is not known whether the FBI turned over the 
spectographic analyses of the bullets and fragments or a copy 
thereof to the Warren Commission or not, although they were 
requested to do so by the Commission (Commission Report, p. XI). 


12. However, if the analyses were turned over to the 
Warren Commission, the Commission in turn did not deposit them in 
the Bational Archives, although all of the rest of its materials 
were so deposited. 
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13* Plaintiff’s first formal attempt to get permission 
to see and/or copy the spectographic analyses was in a letter t<> 
FBI Director J. Edgar Hoover , dated Hay 23 # 1966* (See Exhibit 
A appended hereto*) 

14. Plaintiff *s request went unanswered. 


15* During 1966, 1967, 1968,' and 1969 Plaintiff made 
numerous requests, both orally and in writing, of the National 
Archives (which should have had a ccopy of the analyses, but ma: re- 
tains that it does not) and the Department of Justice to examine 
and/or copy the analyses* (See Exhibit B appended hereto.) 


16* On April 6, 1970, Plaintiff wrote to the Attorney 
General requesting his review of the denial by the Deputy Attorney 
General of his request for access to various materials, includijig 
the spectographic analyses. (See Exhibit C appended hereto.) 


17. On Kay 16, 1970, in a letter addressed to Mr. 
Richard Kleindienst, Deputy Attorney General, Plaintiff renewed 
his request, accompanying it with a completed form DJ 118 (“Re- 
quest for Access to Official Records Under 5 U.S.C* 552(a) and 
28 CFR Part 16“ ) , describing the records sought as follows; 

“Spectographic analysis of bullet, fragments of 
bullet and other bbjects, including garments and part 
of vehicle and curbstone said to have been struck by 
bullet and/or fragments during assassination of Presi- 
dent Kennedy and wounding of Governor Connally. See 
my letter of 5/16/fcO. 

(See Exhibit D appended hereto.) 
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18. On June 4, 1970# the Attorney General replied to 
Plaintiff* s letter of April 6, 1970, denying him access to the 
spectographic analyses, stating that they were exempt from public 
disclosure under 5 U.S.C. 552 as a part of an "investigatory file 
compiled for law enforcement purposes . " According to the Attorn* sy 
General, they were exempt from compulsory disclosure under excep- 
tion Ho, 7 of that Act. (See Exhibit E appended hereto.) 

19. In a letter dated June 12, 1970, the Deputy Attorney 
General took an identical position, denying access under 5 U.S.C 
552 (b) (7). (See Exhibit P appended hereto.) 


20. The request remaining denied after exhaustion of 
administrative procedures. Plaintiff files this complaint pursuant 
to Public Law 89-487, 5 U.S.C. 552, further alleging that, pursuant 
to this law, the records must be made available to him, and the 
Court shall determine the matter de novo, and the burden is on 
Defendant to sustain its refusal. 


WHEREFORE, Plaintiff prays this honorable Court for the 
following relief* that Defendant be ordered to produce and make 
available for copying the spectographie analyses of the various 
bullets and fragments listed in paragraph 17, supra , and such otl 
relief as this Court may deem just and equitable. 


er 


BERNARD FENSTERWALD, JR. 
927 Fifteenth St., N.W. 
Washington, D.C. 20005 
Tel. 347-3919 
Attorney for Plaintiff 


Dated: 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HAROLD WEISB2RS, 

Plaintiff. 

v. 

U. 5. DEPARTMENT OP JUSTICE, 
: efand.int. 


MOTION OF DEFENDANT TO DISMISS 
THE ACTION OR, IN THE ALTERNATIVE, 

FOR SUMMARY JUDGMENT 

The defendant by its counsel, the United States Attorney for 
the District of Columbia, moves the Court to dismiss the action, or 
in the alternative, for summary judgment on the grounds that the 
complaint and the exhibits attached thereto and by reference made a 
.art hereof, demonstrate there is no claim upon which relief can be 
granted, there is no issue as to any material, fact and the defendant 
is entitled i:o judgment as a matter of law, 

Thomas a . ' flAbaj'EkiY 

United States Attorney 


Civil Action 

So, 2101-70 


^BSSTK M. 11ARWJN 

Assistant United States Attorney 


Fo f ^R T A. wmio , JR. 

Assistant United States Attorney 


CERTIFICATE OF SERVICE 


I HEREBY CBKTT.IT that service of the foregoing Motion of 
letexdMt to Dismiss the Action or, in the Alternative, for 
Judgment, Statement of Material Fact as to *faich There Is No GenvJn* 
.issue together with the Memorandum of Points and Authorities in 
support thereof has been made upon plaintiff by mail. ins a ' % Q'-y thereof 

Fenst ?T wa f a > 927 15th Street, N.K., Mashin^ton, ' 

i/,C. ?Ouu.*>, on this 6th day of October, 1970, 


fefek’I WitoK, Jr. * 

Assistant United States Attorney 


UNITED STATES DISTRICT COURT 
FOR TEE DISTRICT OF COLUMBIA 


HAROLD VTEISBERG, ) 

Plaintiff, ) 

V " ; 

U. 9 . DEFARTHENT OF JUSTICE, 1 

Defendant . ) 


Civil Action 
No. 2302-70 


-T^TSMFRT OF MATERIAL FACT 
AS TO WHICH THERE IS HO GENUINE ISU Ub 


.Pursuant to Local Rule 9(h) the material facts in the instant 
action are ;vaaroari?ed below • 


I. In a series of letters of May 23, I960; March 12, 1967; 

January l, 1969; June 2, 1969; April. 6, 1970; and Miy 15, 1970 and a 
"Request for Access to Official Record Under 5 U.P-.C. 552 (a; and 2r, 

Cfr Part 1<V dated May 16, 1970, plaintiff requested various officiate 
of the defendant to nroduce for inspection the •’Speetograpfeic -.i.a 
of bullet, fragments of bullet and other objects, including «,aments 
and part of vehicle and curbstone said to have been struck by bullet 
and/or fragments during assassination of President Kennedy and wounding 
Governor Conndl Ly . " 


2 m On June 4, 1970 the Attorney General wrote: 

» rne Department of. Justice has received 

requests' for these documents in the and 

u* have, taken the. position that they are part o.>. 
an * 1 * 3 investigatory file compiled for iw enforce- 
>ar ■mr roses f and are therefore rxenrat . ro«i^ tne 
Freedom of Information Act's compulsory disclosure 
• eruir events . 5 U.G*r. §5^20>.*{7. . 


3. In a letter of June 12. 1970, the Deputy Xttorney *’ 
wro te plaint if f ’ 

**I repret that X am unable to grant your 
recues t In that the work notes and raw anai.yti.ea- 
data on which the- results of these, srectographi^: 


“eneral 


I 


teats are based are part of the Investigative 
files of the FBI and are specifically exemr.tea 
from nubile disclosure as investigatory files 
sompiled fox- lav: enforcement purposes. 5 U.S.C. 
352(b) ( 1 ) . ... " 


A. The instant action was filed on August 3, 197a. 




Assistant United States Attorney 



■Assistant United States Attorney 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HAROLD tJEISESRG, 

) 

\ 


Plaintiff , 

j 

) 


V. 

l 

Civil Action 

1 

U. S. 9!> FARTHEST OF JUSTICE, 

s 

tfo. 2301-70 

Defendant. 

} 

) 

) 


MK ’CPAUDUM CF POINTS 

AM) 

AUTHORITIES 


IN SUPPORT OF MOTION OF DEFENDANT TV ITS MISS' 

THE ACTION CR , IN THE AI.TSRRVTIVT t FOR 9UM?;R L¥ JUKL11NT 

I. 

Pre 1 ladnary S ta togaent 

Plaintiff has attached to his complaint copies of letters written 
to the department of Justice over a period of. three years in vfvleh tie 
has requested . orals s ion to inspect certain r.pector.rr?~h.i? ar.clyccs of 
bullets and bullet fragments recovered from the scene of the a n j. verna- 
tion of president John F. Kennedy in Dallas, Texas on November /IT, 1963. 
Also attached to the complaint arc two respo lines from the Denar tracnt of 
Justice in v.'hich plaintiff's requests are denied on the basis that such 
analyses are part of: an ff investigatory file compiled for lav enforcement 
purposes . M 

1 II. 

Discussion 

The sole basis upon which the Court's jurisdiction and the relief 
sought i& evoked is 5 U.S.C. .552, the Public Information Act amendment 
to the Admin in t r a t ive Procedure Act. The purpose of the Act, us ex- 
plained by the Attorney General in his '’Meraoranckrn on the Public 
Information Section of the Administrative Procedure Act, r June 1967, 

I 

i 

i 

i 

t 


i 


is to make "information available to members of the public unless 
it comes within specific categories of matters which are exemr.t from 
public disclosure. 1 * p. 1. Among the specific categories of documents 
which are exempt are: 


" (b)(7) investigatory files compiled for law 
enforcement purposes except to the extent 
available by law to a party other than an 
agency . ’ 1 f femphaa is added . J 


The thrust of the exemption is to protect from disclosure all 
files which the Government compiles in the course of law enforcement 
investigations which may or may not lead to formal proceedings. In 
Barceloneta Shoe Corp. v. Compton the Court stated: 


u In general terms I agree with the. Attorney General 1 a 
analysis, of the nature and scope of the exemption, in his 
Memorandum of the Public Information Section of the Admin- 
istrative Procedure Act, dated June, 1967, wherein he 
states at p. 38: 

’’The effect of the language in exemption (7) 
on the ether hand, seems to be to confirm 
the availability to Litigants of document a 
from investigatory files to the extent to 
which Congress and the courts have made them 
available to such litigants. For example, 
litigants who meet the burdens of the jencks 
statute (18 U.S.C. 3500) may obtain prici- 
statements given to an FBI agent or an SEC 
investigatory by a witness who is testifying 
•in a pending case; but since such statements 
might contain information unfairly damaging 
to the litigant or other persons, the new 
lav?, like the Jencks statute, does not permit 
the statement to be made available to the 
public. In addition, the House report makes 
clear that litigants are not to obtain special 
benefits from this provision, stating that 
T S.1160 is not intended to give a private party 
indirectly any earlier or greater access to 
investigatory files than he would have directly 
in such litigation or proceedings.' (K. Gent. 11). " 
’As 1 suggested before, Congress could not have intended to 
grant lesser rights of inspection and copying of witnesses ’ 
statements to persons who are faced with the deprivation of 
their life or liberty, than to persons faced only with 
remedial administrative orders under regulatory statutes.” 
271 F . 5 upp. 591, 592-593 (D.P.R., 1967) 


To like effect is the decision in C 1 eme n f; ff pothers Co . v. NLRB 
with which the Fifth Circuit has seated it n fully concurs”, NLR5 v. 
Clement Brothers Co., 407 F.2d 1027 (5 Oir.„ 1969): 
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"Though the Court does not feel that it is 
necessary to reiterate an exhaustive documentation 
of the Act's legislative history, the following 
statement is exemplary of numerous others which 
make it clear that the plaintiff Vs interpretation 
must be rejected: 

'This exemption covers investigatory 
files related to enforcement of all kinds 
of laws, labor and securities laws as well 
as criminal laws. This would include files 
prepared in connection with related Govern- 
ment litigation and adjudicative proceedings. 
K.R. Report #1497, 89th Gens. v 2nd Sess . , 

?. 11 " 


"In sum, it is clear that the plaintiff could 
obtain the employees’ statements taken by the Board 
if the employees had been called to testify — in 
fact 3 the plaintiff was given access to the state- 
ments, of the employees who did so testify. However, 
the plaintiff is not entitled to employee statements 
absent such use." 2 82 F. Supp. 540, 542 (NT; Ca . 1968;. 


In the instant case, since the records plaintiff seeks have- not 
been made part of any record in any agency proceeding he may not obtain 
them "absent such use." 


It is significant that the language Congress chose, "compiled for 
law enforcement purposes” was criticized at hearings on the ruroccsed 
legislation as unduly restrictive. 89th Cong., lot Session, Hearings 
on H.R. 5012 before the House Committee on Government Operations, pp. 
245-247. Notwithstanding this criticism. Congress enacted exemption 
7 as referred to above because it thought the broad protection against 
die closure contained therein necessary to effective operation of the 
agencies which compile investigation reports. In addition, the legis- 
lative history of the act states, explicitly: l [t]he FBI would be 

protected under exemption No. 7 prohibiting disclosure of 'investigatory 
files. ’" 89th Cong., 2nd Sess., Cons;. Record, p. 13026. The sneaker 
quoted above, Representative? Gallagher, a strong wupoorter of the Act, 
also stated, the bill containing exemption 7: "prevents the disclosure 

of , . . ’sensitive* Government Information such as FBI files . . . f; 

[ Emphas is added . j 
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This Court has had occasion only recently to speak or the 


Quitter of FBI file dis-elosure 


M The public policy in favor of maintaining the 
secrecy of FBI investigative reports has been 
recognised by Congress. In passing tko c r 

Information Act, which greatly expanded the infer- 
ti at: ion which govemraerit agencies mutt make available 
to the public, the Congress explicitly 3 retap ted fro? 
its coverage [5 fJ.S .C . 552(b)(7)] 


"Chile these cases f Alderman v. United Ctats:> » 

394 U.S. 165 and Ta^lianettT vh Uni ted r ' t a tes /"!t / 

U . S . 316 , both c r imxna 1 apn e<1 1 D ] * re i:ot "bi"n3in.c. in 
that the scope of discovery in criminal cases if; nr 
as broad as in civil cases, they do * how the concern 
of the Supreme Court for the secrecy and sanctity of 
the FBI investigative files. 

s? It is thus apparent that the information sought by 
the plaintiff comes within the government's right to 
protect information which, if released, might be harmfu l 
to the public interest. The results of ?.. nyes tagatLons 
of alleged criminal activity are by "tT\eT xT natu re^ the typ t 
of information that the public" 

secret.’ 1 Blech v. Sheraton CoroY oTYraS7Ie&\ 50 F . A Y . 

TJTTT32-lTn7 d . c: 1 


From the foregoing, it. is obvious that the Congress particularly 
drafted into the Public Information Act a prohibition against the 
•release to the public of the type of document plaintiff seeks in. the 
instant action. The prohibition was enacted after criticism and 
discussion on the floor of Congress. The. Congressional intent ha been 
interpreted by the co-arts of this* and other jurisdictions in unanymity. 
Plaintiff l:: not entitled to the spectographic analyses sought avd tfc«s 
Court shoif.1' enter 1 udgment. in favor of the deiicndint and ei r -.mr.?$ the 
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Conclusion 


action 



Un i ted £ to. ties A ttu m e v 



Joss-'PU h. • 1<MKM 

Assistant (mi ted States Attorney 



Assistant United States Attorney 


Bud- In writing you in haste as soon as I got the government's motion I think I forgot 
a very obvious thing* L* Patrick Gray* who is on the government's papers as of counsel f 
should now be a witness for us on the question of the affidavit* In the affidavit Williams 
pretends that I seek an FBI report and they are never available except inside the govern- 
ment and then an a need-to-know basis only. But after filing this affidavit, Gray himself 
gave FBI reports to the Committee for the Re-election of the President, Bean in the White 
House, and now to the Senate, with press access* If it is to be argued that the Creeps 
and the White House had a need to know, I suppose all criminals do* HW 3/11/73 


